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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASEINGTON

IN THE MATTER OF
ROBERT W. SULLIVAN AND
JAN SULLIVAN dba CROWN
CEDAR PRODUCTS,

Appellants, PCHB Nos. 78-132 and 78-180
FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW

AND ORDER

v.

PUGET SOUND AIR POLLUTION
CONTROL AGENCY,

Respondent.
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This matter, the appeal of three $250 civil penalties for smoke
emissions allegedly in violation of respondent's Section 9.03(b) of
Regulation I came on for hearing before the Pollution Control Hearings
Board, Dave J. Mooney, Chairman, and Chris Smith, Member, convened
in Seattle, Washington on September 18, 1978. Eearing examiner
William A. Harrison presided. Respondent elected a formal hearing

pursuant to RCW 43.21B.230.

Appellants appeared by their attorney, Craig V. Wentz. Respondent
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appeared by 1ts attorney, Keith D. McGoffin. Reporter Marilyn Hoban
recorded the proceedings.
Witnesses were sworn and testified. Exhibits were examined.
From testimony heard and exhibits examined the Pollution Control
Hearings Board makes these
FINDINGS OF FACT
I
Respondent pursuant to RCW 43.21B.260 has filed with this Board
a certified copy of its Regulation I containing respondent's regulations
and amendments thereto of which official notice is taken.
II
Appellants own and operate a wood-waste burner on their property
at 428th Avenue S.E. and S.E. Reinig Rcad in North Bend, from which
certain emissions were observed.
III
At the following dates and times, respondent's inspector
observed smoke coming from appellants' waste wood burner at the
following density or cpacity and for the following periods of time:

April 18, 1578

Time: 3:12 p.m.

Color': Gray Smoke

Density: No. 2-1/2 - 4 Ringelmann
Duration: Seven consecutive minutes

May 10, 1978

Time: 1:11 p.m.

Color: Blue smoke

Opacity: 40-60%

Duration: Six consecutive minutes

FINAL FINDINGS OF FACT,
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June 29, 1978

Time: 1:12 p.m.
Color: Gray Smoke
Opacity: 70-90%
Duration: Eight consecutive minutes
v
The inspector did not enter appellants' premises before, during
or after his observation of the plumes because he feared intimidation
from the appellants. Having recorded apparent viclations, he mailed
a formal Notice of Violation to appellants on each of the three days
that he observed the plume. Each such notice contained information
regarding the date, time, color, density and duration of the plume
which the inspector observed on that day.
v
Concerning the events of June 29, 1978, respondent'’s inspector
first recorded excess opacity at 1:13 p.m. Although the inspector did
not enter.appellants' premises, appellants telephoned respondent's
office at 1:36 p.m. (24 minutes after excess opacity was first observed).
The appellants reported that rain falling down the stack had moistened

the fuel causing incomplete combustion and smoke. Respondent received no

calls from appellants on the other dates in question, April 18 and May 10,

-~

1978.
VI

Respondent's Regulation I, Section 9.03(b) makes unlawful the
emission of an air contaminant described in Finding of Fact III above.
Section 3.29 provides for a civil penalty of up-to $250 per day for
each violation of Regulation I. By Notices of Civil Penalty

FINAL FINDINGS OF FACT,
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1 (Nos. 3815, 3835 and 3908) respondent has assessed $250 for each of
2 the three days involved. From these penalties, appellant appeals.
3 The appellants have a lengthy record of violations of the

4 | respondent’'s Regulation I.

5 ) VI

6 | Any Conclusion of Law which should be deemed a Finding of Fact
7 | is hereby adopted as such.

8 From these Findings the Pollution Control Hearings Board comes to
9 these ,

10 CONCLUSIONS OF LAW

11 I

12 Appellants urge that service of the Notice of Violation was

13 untimely in each case, and therefore deprived appellants of their

14 opportunity to prepare rebuttal evidence. We disagree.

15 Respondent's Section 3.21(a) authorizes service of notice of violatior
16 | py certified mail. In these instances, respondent mailed such notice of

17 | violation to appellants within the same day that the alleged violative

18 | emission occurred. We conclude that such notice is timely even under

13 | the rule announced by another state in Air Pollution Board v.

20 | Wwestern Alfalfa, 9 ERC 1236 (Coloradc Supreme Court, 1976). 1In

21 | that case, cited by appellants, the court did not require contemporary

22 notice of violation, but ruled that notice two weeks after wviolation

23 | was untimely. It then held that notice "within a reasonable time"

24 | vas necessary to basic fairness. We conclude that the notice
25 given in these matters was timely and consistent with basic fairness.

26 | we reserve to future cases the question of whether notice may be

27 | PINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 4
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fatally "untimely™ and, if so, the lapse of time necessary to make

it so. We note in passing that Western Alfalfa, supra, focused

on the appellants' opportunity to note weather conditions which
affect the accuracy of the inspectors observation of a wvisible
emission, An appellant may obtain objective, localized weather
information from those agencies that record it, and may examine the
inspector regarding weather or other factors in any proceeding
before us. For this reason, service of a Notice of Vioclation by mail
on the day of observation is not fatal to the appellants' opportunity
to gather meaningful rebuttal evidence.
II

Appellants have not shown that respondent selectively enforces

1ts regulations against appellants.

III

Appellants have not shown on this record, that respondent's visible

emission standards cannot be met under available technology. If
this were true in appellants' individual circumstances, the sole means
of establishing this, in the first instance, would be by application
for a variance presented to the respondent's Board of Directors.
(See RCW 70.94.181 and Article 7, Regulation I which set forth the
exact standard for an air pollution variance.)
Iv

Respondent's visible emission standards are not vague and
incapable of reasonable definition. A person of common intelligence
need not guess at the meaning of what is prohibited, namely; emission
of an air contaminant for:

FINAL FINDINGS OF FACT,
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» . ., more than three (3) minutes in any one
hour, which 1s:

(1) Darker in shade than that designated
as No. 1 (20% density} on the Ringelmann
Chart, as published by the United States
Bureau of Mines; or

(2) Of such opacity as to obscure an
observer's view to a degree egual to or
greater than does smoke described in . . .
(1) . . ." Section 9.03(b), Regulation I.

The Washington Supreme Court has held:

"The Ringelmann Smoke Chart has been widely
accepted throughout the United States as a
measurement of air pollution by both
legislatures and courts, and we find

© 0O = & R W D -

10 ourselves in agreement with the wisdom

. of this acceptance." Sittner v. City

11 of Seattle, 62 Wn.2d 834, 836 (1963).

12 v

13 The appellants violated respondent's Regulation I, Section

14 | 9.03(b) on April 18, May 10 and June 29, 1978. The $250 civil

15 | penalty assessed therefor is reasonable in amount and in light

16 | of the purposes of the Washington Clean Air Act and, under the

17 | circumstances of this case, should be affirmed.

18 Concerning the events of June 29, 1978, appellant's telephone call
19 | to respondent was made to take advantage of respondent's Section 9.16

20 | which states:

21 Emissions exceeding any of the limits established
by this Regulation as a direct result of start-ups,

22 periodic shutdown, or unavoidable and unforeseeable

o failure or breakdown, or unavoidable and unforeseeable

<3 upset or breakdown of process equipment or control
apparatus, shall not be deemed 1in violation provided

24 the following requirements are met:

25 (1) The owner or operator of such process
or equipment shall immediately notify the Agency of

26 such occurrence, together with the pertinent facts

27 | pINAL FPINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 6
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relating thereto regarding nature of problem as well
as time, date, duration and anticipated influence on
emissions from the source.

{2) The owner or operator shall, upon the
request of the Control Officer, submit a full report
including the known causes and the preventive measures
to be taken to minimize or eliminate a re-occurrence.

We have previously held that notice capable of invoking this
exculpatory provision must be immediate, that is, "instantly and

at once"., U.S. Navy v. PSAPCA, PCHB No. 78-28. A total lapse

of 24 minutes from the first observed éxcess emission until
notification did not constitute immediate notice, and appellants
therefore violated Section 9.03(b) on June 29, 1978. Nevertheless,
because appellants vocluntarily notified respondent of the excessive
emissions the civil penalty should be remitted under the facts of
this case. The Board encourages the voluntary notification embodied
in respondent's Section 9.16.
VI

Any Finding of Fact which should be deemed a Conclusion of
Law is hereby adopted as such.

From these Conclusions the Board enters this

ORDER

Each vioclation is affirmed, provided however, that the two
$250 penalties (Nos. 3815 and 3835) of April 18 and May 10, 1978,
are each hereby affirmed while the $250 penalty (No. 3908) of

June 29, 1978, is hereby entirely remitted.

FINAL FINDINGS OF FACT,
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DONE at Lacey, Washington this qu9 == day of November, 1978.

ION CONTROL HEARINGS BOARD

CHRIS SMITH, Member
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SLPZPIQOR COQURT, STATE OF 'YJASHI'NIGTQOY, COUNTY OF uInC
In t*e nmnatter of the Pollution )

Concrol FKFearings Board Qrder L
) No.,78-132 and 78-~180

FCZEFPT ', SLLLIVAN ard JAY

SULLIVAN d/b/a CROWN CPDAPR )

PE0DLCTS, FETITION FOR JUDICIAL REVIT:
"etiticners,

vS.

PUCTT SCLAID AIP POLLUTION
CCLTRCL =3FENCY, }

cespnndent. )
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COMES NOU POBERT 1. SULLIVAM and JAN SULLIVAL! d/b/a CROI™M
CEDAR PFCODUCTS, petitioners herein, and pursuant to RCYW 34.04.12%

ané to RCU! 43.21B.190, respectfully show the court that

T

Petrtioners are residents of Xing County, State of lashincten.
11.
Petitioners have elected to lay venue in Hing County in
accerdance with the evpress provisions therefor contained in tre

ndrinistrative Procedure Act, PCI 34.04.130(2).

11T,

The Pollution Control Hearincs Board (hereinafter "Roard")
1s an administrative acgency of the State of U"acshinaton, having
.cen estabhlished by RCW 43.217,010.

IV,
Tetitioncrs are the appellants in the contested proceeding

cefore the Ho2rd therewn petitioners prav for an order straking

—

DPETITIC! O JUDICIAL REVIEYD !
KELLER, JACOBSON, HOLE, JACKSON & \WWENTZ
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znd 1n-alicdating certain conrditions ané t.o $250 civil ~erales:

I

:=pcsed by the Puaet Sound Aar Pollution Contral Acency.
.
A nearing vas held o, t e toird on ot xmber 13, 1976,
VI.

Cn ‘loverzer 29, 1978, the Board entered a decision, a true
and correct cony of which is annexed hereto and incoroporated as
Txhibit "Z2".

VII.

Petitioners' recuest for review 1as heard bv two merbers
of the three-renter Eoard. The Board entered a final decision
and order in * hich tnese two —embers concurred. Pursuzant to tre
Zoard's procedural rules, 7aC 23271-03-200, such final decision
end order 1s a final Jdecision for purnoseg of judicial review.

VIIT,

The 8Board's final decision of woverber 29, 1278, has

orejudiced petitioners' substantive richts and petitioners are

gcrieved thereby.

fir

IX.
Petitioners herebv petition the akove-cantioned court for
2 re.1ew of the Eoard's rindings of Fact, Conclusions of La'r,
and Final Order on the crounds that tney are:
1. In violation of censtitutional provisions;

2 In excess of the statuteory authority or jurisdiction
of the Board;

3. tfade upon unlawful procedure;
4. Affected by errors of lai;
5. Clearl erroneous in vie. of the entire record as

subnitted and the public rolicy contiined in the act;

€. Arbitrary and capricious because the Findincs of
Fact aere 1nadecuate to jJust:rfy the DRoard's Conclusions
oI Li. and Crder.

u
]
-1
1
=)
2

AT T ATCTLT rurpr

[ ]

KELLER, JACOBSON, HOLE, JACKSON & \WEWNTZ

2:30 BN V'S
1 ir-LleaNE

[ S

o’




O WV O N Ot AW N =

N N RN N RN N N NN N e e et ek e et el e ek e
o T - T ¢ Y | e = I« B+ « N Y N . TR WU 7% N N, ey

31
32

W ETTIGOYT, Fetaitaioners —Trav that:

rr

(1} “his court mincced to revaw \o decisicns of z-e

Zonrrd 10 thae ranmer provided :n CCYO35.72.130 ard an TC. 23,210
(2) Tre court rod:Iv t-e Toprd's finz2l o:dar so 3z Lo

sercer 1t consistent vaith tre applicable lar s and public rolicizs

¢f the State of i"ashington, or, to strite the final order 1in 1its

entiretyv.

(3) The court grant such other and further relief as 1t

cdeer's jJust and proper.

AFLLER, JACCESOJ, HOLE, JACKSCX & "'BuTC
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Pttornev for Fetitioners
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KELLER, JACOBSON, HOLE, JACKSON & \:ENTZ
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